
DISPOSITION OF PROPERTY AND DEBTS 750 ILCS 5/503 

 

Marital Property and Non-Marital Property. 750 ILCS 5/503 (a): 

 “marital property” is defined as all property, including debts and other obligations, acquired by either 

spouse subsequent to the marriage, except the following, which is known as "non-marital property":  

        (1) property acquired by gift, legacy or descent or property acquired in exchange for such property; 

        (2) property acquired in exchange for property acquired before the marriage; 

        (3) property acquired by a spouse after a judgment of legal separation; 

        (4) property excluded by valid agreement of the parties, including a premarital agreement or a 

postnuptial agreement; 

        (5) any judgment or property obtained by judgment awarded to a spouse from the other spouse 

except, however, when a spouse is required to sue the other spouse in order to obtain insurance 

coverage or otherwise recover from a third party and the recovery is directly related to amounts 

advanced by the marital estate, the judgment shall be considered marital property; 

        (6) property acquired before the marriage, except as it relates to retirement plans that may have both 

marital and non-marital characteristics; 

        (6.5) all property acquired by a spouse by the sole use of non-marital property as collateral for a loan 

that then is used to acquire property during the marriage; to the extent that the marital estate 

repays any portion of the loan, it shall be considered a contribution from the marital estate to the 

non-marital estate subject to reimbursement; 

        (7) the increase in value of non-marital property, irrespective of whether the increase results from a 

contribution of marital property, non-marital property, the personal effort of a spouse, or 

otherwise, subject to the right of reimbursement provided in subsection (c) of this Section; and 

        (8) income from property acquired by a method listed in paragraphs (1) through (7) of this subsection 

if the income is not attributable to the personal effort of a spouse. 

Other provisions regarding marital property 750 ILCS 5/503 (b)(1): 

 

    (b)(1) For purposes of distribution of property, all property acquired by either spouse after the 

marriage and before a judgment of dissolution of marriage or declaration of invalidity of marriage is 

presumed marital property. This presumption includes non-marital property transferred into some form 

of co-ownership between the spouses, regardless of whether title is held individually or by the spouses in 

some form of co-ownership such as joint tenancy, tenancy in common, tenancy by the entirety, or 

community property. The presumption of marital property is overcome by showing through clear and 

convincing evidence that the property was acquired by a method listed in subsection (a) of this Section or 

was done for estate or tax planning purposes or for other reasons that establish that a transfer between 

spouses was not intended to be a gift. 

    (2) For purposes of distribution of property pursuant to this Section, all pension benefits (including 



pension benefits under the Illinois Pension Code, defined benefit plans, defined contribution plans and 

accounts, individual retirement accounts, and non-qualified plans) acquired by or participated in by either 

spouse after the marriage and before a judgment of dissolution of marriage or legal separation or 

declaration of invalidity of the marriage are presumed to be marital property. A spouse may overcome the 

presumption that these pension benefits are marital property by showing through clear and convincing 

evidence that the pension benefits were acquired by a method listed in subsection (a) of this Section. The 

right to a division of pension benefits in just proportions under this Section is enforceable under Section 1-

119 of the Illinois Pension Code. 

    The value of pension benefits in a retirement system subject to the Illinois Pension Code shall be 

determined in accordance with the valuation procedures established by the retirement system. 

    The recognition of pension benefits as marital property and the division of those benefits pursuant to a 

Qualified Illinois Domestic Relations Order shall not be deemed to be a diminishment, alienation, or 

impairment of those benefits. The division of pension benefits is an allocation of property in which each 

spouse has a species of common ownership. 

    (3) For purposes of distribution of property under this Section, all stock options and restricted stock or 

similar form of benefit granted to either spouse after the marriage and before a judgment of dissolution of 

marriage or legal separation or declaration of invalidity of marriage, whether vested or non-vested or 

whether their value is ascertainable, are presumed to be marital property. This presumption of marital 

property is overcome by a showing that the stock options or restricted stock or similar form of benefit 

were acquired by a method listed in subsection (a) of this Section. The court shall allocate stock options 

and restricted stock or similar form of benefit between the parties at the time of the judgment of 

dissolution of marriage or declaration of invalidity of marriage recognizing that the value of the stock 

options and restricted stock or similar form of benefit may not be then determinable and that the actual 

division of the options may not occur until a future date. In making the allocation between the parties, the 

court shall consider, in addition to the factors set forth in subsection (d) of this Section, the following: 

        (i) All circumstances underlying the grant of the stock option and restricted stock or similar form of 

benefit including but not limited to the vesting schedule, whether the grant was for past, present, or future 

efforts, whether the grant is designed to promote future performance or employment, or any combination 

thereof. 

        (ii) The length of time from the grant of the option to the time the option is exercisable. 

Division of Property. 750 ILCS 5/503 (d):  

   (d) In a proceeding for dissolution of marriage or declaration of invalidity of marriage, or in a 

proceeding for disposition of property following dissolution of marriage by a court that lacked personal 

jurisdiction over the absent spouse or lacked jurisdiction to dispose of the property, the court shall assign 

each spouse's non-marital property to that spouse. It also shall divide the marital property without regard 

to marital misconduct in just proportions considering all relevant factors, including:  

        (1) each party's contribution to the acquisition, preservation, or increase or decrease in value of the 



marital or non-marital property, including (i) any decrease attributable to an advance from the 

parties' marital estate under subsection (c-1)(2) of Section 501; (ii) the contribution of a spouse as 

a homemaker or to the family unit; and (iii) whether the contribution is after the commencement 

of a proceeding for dissolution of marriage or declaration of invalidity of marriage; 

        (2) the dissipation by each party of the marital property, provided that a party's claim of dissipation is 

subject to the following conditions: 

            (i) a notice of intent to claim dissipation shall be given no later than 60 days before trial or 30 

days after discovery closes, whichever is later; 

            (ii) the notice of intent to claim dissipation shall contain, at a minimum, a date or period of time 

during which the marriage began undergoing an irretrievable breakdown, an identification 

of the property dissipated, and a date or period of time during which the dissipation 

occurred; 

            (iii) a certificate or service of the notice of intent to claim dissipation shall be filed with the 

clerk of the court and be served pursuant to applicable rules; 

            (iv) no dissipation shall be deemed to have occurred prior to 3 years after the party claiming 

dissipation knew or should have known of the dissipation, but in no event prior to 5 years 

before the filing of the petition for dissolution of marriage; 

        (3) the value of the property assigned to each spouse;  

        (4) the duration of the marriage;  

        (5) the relevant economic circumstances of each spouse when the division of property is to become 

effective, including the desirability of awarding the family home, or the right to live therein for 

reasonable periods, to the spouse having the primary residence of the children; 

        (6) any obligations and rights arising from a prior marriage of either party; 

        (7) any prenuptial or postnuptial agreement of the parties; 

        (8) the age, health, station, occupation, amount and sources of income, vocational skills, employability, 

estate, liabilities, and needs of each of the parties; 

        (9) the custodial provisions for any children;  

        (10) whether the apportionment is in lieu of or in addition to maintenance; 

        (11) the reasonable opportunity of each spouse for future acquisition of capital assets and income; and 

                 (12) the tax consequences of the property division 


